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MEMORANDUM  AND

ORDER ON DEFENDANT

CARTAGENA’S MOTION

TO COMPEL PRODUCTION

OF DOCUMENTS RELEVANT

TO MOTION TO SUPPRESS (#210)

COLLINGS, U.S.M.J.

Cartagena’s motion to compel (#210) seeks discovery in connection with

a motion to suppress (#153) which has been filed by defendant Pablo Baez

(“Baez”). Both the motion to compel (#210) and the motion to suppress (#153)

have been joined in by other defendants.  The motion to suppress seeks

suppression of the fruits of various wiretaps on the ground that the Government

allegedly failed to comply with the requirement that its application include a

“...full and complete statement as to whether or not other investigative

procedures have been tried and failed or why they reasonably appear to be

unlikely to succeed if tried or to be too dangerous” as mandated by 18 U.S.C.

§ 2518(1)(c) because of allegedly  material omissions in the statement.

More specifically, the roles of five confidential sources (denoted CS1, CS2,
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CS3, CS4 and CS5) are set forth in the September 29, 2005 affidavit for a

wiretap which was subsequently issued by Chief Judge Wolf.  CS2 was

defendant Baez.  The material omissions are alleged to concern Baez’ role and

what information he was capable of obtaining.

The Government has provided discovery as to Baez.  On the sole basis that

the defendants allege that there were material omissions as to him, the instant

motion to compel discovery (#210) seeks plenary discovery as to the four other

informants referenced in the application.  The defendants’  reasoning is that if

there are material omissions in the statement respecting Baez and his role, they

are entitled to discovery to determine if there were material omissions

respecting the roles of the other four.  They have presented no evidence

whatsoever that any material facts were omitted with respect to the activities

of these other informants or the limitations on what information was able to be

obtained by them.

On this record, the motion to compel must be denied.  In the absence of

any evidence whatsoever indicating that there are any false statements or

material omissions in the affidavit as to the other four informants, the

Government is entitled to shield their identities.  See United States v. Roviaro,

353 U.S. 53, 62 (1957).  In other words, in these circumstances, the
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Government’s interest in “protecting the flow of information” controls as the

defense has not shown any need for the information in order to prepare its

defense.  Roviaro, 353 U.S. at 62.  The Court also notes that “[t]he requirement

of a full and complete statement [18 U.S.C. Sec. 2518(1)(c)] cannot possibly

mean that every single detail, even if relevant to the wiretap, must be included.”

United States v. Yehe-Cabrera, 430 F.3d 1, 9 (1 Cir., 2005).  Further, “...the

officer need not detail every single fact, so long as sufficient facts are described

as to the crucial issue and material contrary facts are not omitted.”  Id. at 10.

Contra United States v. Salemme, 978 F. Supp. 343, 348 (D. Mass., 1997).

With these legal parameters in mind, in order to obtain discovery about

the other four informants and trump the Government’s privilege under Roviaro,

the defendants would have to make some preliminary showing that “material

contrary facts [have been] omitted” from the application as to each of those

informants as to whom discovery is sought. Yehe-Cabrera, 430 F.3d at 10.

Alleging that there were material misrepresentations as to Baez is simply an

insufficient basis to seek discovery as to the other four informants.

Accordingly, it is ORDERED that Defendant Cartagena’s Motion to Compel

Production of Documents Relevant to Motion to Suppress (#210) be, 

and the same hereby is, DENIED.
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/s/ Robert B. Collings
ROBERT B. COLLINGS
United States Magistrate Judge

Date: March 29, 2007.
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